Sales Outside Michigan “Throw Back” Questionnaire

Nexus Standard of SBT Taxability


Complete one questionnaire for each state outside of Michigan.

COMPANY NAME: 

DATE: _____________________

PREPARED BY:  

TITLE: _____________________

This form should be completed to evaluate the possibility of a refund for a previous year.

Please answer the following questions based upon any of the four years corresponding to your four most previously filed Single Business Tax returns, form C-8000. E.G. If your year-end is December and you are completing this questionnaire in 1999 and after the due date for filing your 1998 form C-8000, then the period covered by this questionnaire is January 1, 1995 through December 31, 1998.  If any questions are answered yes then please indicate the year(s) and state(s) below the answers and provide (1)- supporting documentation by year and state, (2)- a break down of your sales by year and state, and  (3)- a copy of your federal corporate income tax return (form 1120 or 1120-S) and Single Business Tax return (form C-8000) for the year(s) in question (if we don’t already have a copy).

PERIOD COVERED: 
 to 


This form should be completed to determine whether sales made into another state where your company is not taxable must be “thrown back” to Michigan SBT.  Answer the questions based upon your previous fiscal year-end and before preparation of your Single Business Tax Return, form C-8000.

Did you, in any state outside of Michigan into which you made sales, engage in any of the following activities?



Yes
No

1. Have one or more employee residents of the state who conducted business activity in the state?

_______
_______

2. Own, rent, lease, maintain, or have the right to use and also used tangible personal or real property that was permanently or temporarily located in the state?

_______
_______

3. Have employees who owned, rented, leased, used, or maintained an office or other establishment in the state?

_______
_______

4. Have agents, representatives, independent contractors, brokers, or others, acting on your behalf, who owned, rented, leased, used or maintained an office or other establishment in the state, and this property was used in the representation of the out-of-state business in the state and was significantly associated with the company’s ability to establish and maintain a market in the state?

_______
_______

5. Have goods delivered to the state in vehicles you owned, rented, leased, used or maintained or delivered by a related party acting as a representative of the out-of-state business?

_______
_______

6. Regularly and systematically conducted out-of-state business activity through your employees, agents, representatives, independent contractors, brokers or others acting on your behalf, whether or not these individuals or organizations resided in the state? (This means of establishing nexus is further discussed in the following paragraph.)
 “Regular and systematic business activity”

For purposes of establishing nexus through regular and systematic out-of-state business activity (see paragraph above), the following provisions apply (RAB 98-1 , Department of Treasury,):

(A) Regular and systematic business activity exists if at least 10 days of business activity occurs in a state on an annual (i.e., a 12-month taxable year) basis;

(B) Regular and systematic business activity may exist, depending on the facts and circumstances of the taxpayer, if less than ten (10) days of business activity occurs in a state on an annual basis. Conducting any of the following activities in a state for two (2) or more days on an annual basis will be rebuttably presumed to constitute regular 

and systematic business activity:

(1) Soliciting sales;

(2) Making repairs or providing maintenance or service to property sold or to be sold;

(3) Collecting current or delinquent accounts related to sales of tangible personal property through assignment or otherwise;

(4) Installing or supervising installation at or after shipment or delivery;

(5) Conducting training for employees, agents, representatives, independent contractors, brokers or others acting on its behalf, or for customers or potential customers;

 (6) Providing customers any kind of technical assistance or service including, but not limited to, engineering assistance, design service, quality control, product inspections, or similar services;

(7) Investigating, handling, or otherwise assisting in resolving customer complaints;

(8) Providing consulting services; or

(9) Soliciting, negotiating, or entering into franchising, licensing, or similar agreements.

Conducting any of the activities listed in 1 through 9 above in a state for ten (10) days or more will constitute regular and systematic business activity.

Professional services exception: Lawyers, accountants, investment bankers, and other similar professionals in a state who perform services for a Michigan business in their professional capacity shall not be considered to be conducting out-of-state business activity on behalf of the Michigan business.

If a business’s only contacts with a state are limited to conducting any of the activities listed below for less than ten (10) days, such contacts will be presumed not to create nexus (RAB 98-1 , Department of Treasury,).

(a) Meeting with out-of-state suppliers of goods or services;

(b) Out-of-state meeting with government representatives in their official capacity;

(c) Attending occasional meetings (e.g., Board meetings, retreats, seminars and conferences sponsored by others, etc.);

(d) Holding recruiting or hiring events;

(e) Advertising in the state through various media;

(f) Renting to or from an out-of-state entity customer lists; or

(g) Attending and/or participating at a trade show at which no orders for goods are taken and no sales are made. (Note: If this is a business’s only activity in a state, such activity will not be considered as solicitation.)

Conducting any of the above activities for more than ten (10) days will not necessarily create nexus. Whether nexus has been created will depend on the facts and circumstances of the out-of-state business activity.



_______
_______


Yes
No

(10 or more days or if 2 or more but less than 10 please indicate # of days)


_______
_______


_______
_______


_______
_______


_______
_______


_______
_______


_______
_______


_______
_______


_______
_______


_______
_______
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